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BRIEF FOR APPELLEES

STATEMENT OF THE CASE.

This case comes before this Honorable Court on

aj^peal from two certain decrees rendered against

the appellants in the above entitled suits by the Dis-



trict Court of the United States for the District and

Territory of Hawaii. Each suit was brought and is

for and to recover damages for the several breaches

of the marine contract to carry and convey these

appellees safely and without injury from the Port

of Kobe, in the Empire of Japan, to the Port of Ho-

nolulu, in the Territory of Hawaii, and for the want

of proper care and medical care and attendance from

the master and officers of the steamship and the doc-

tor and surgeon of said steamship.

The libels allege that the Steamship "Korea Maru"

on the 6th day of December, 1910, and at all times

thereafter stated in the libels was engaged in the

carrying and conveyance of passengers, mail and

freight from divers ports and places in the Empire of

Japan and from other ports and places to the Port

of Honolulu, in the Territory of Hawaii, for hire

and reward, and that on or about the 6th day of De-

cember, 1916, both of the appellees in these suits

purchased tickets at the Port of Kobe, in the Em-

pire of Japan, which entitled them to a third-class

passage from the Port of Kobe to the Port of Hono-

lulu, and that both of the appellees were received on

board of said steamship at the Port of Kobe, in the

Empire of Japan, as third-class passengers, and

that the said steamship left the Port of Kobe on or

about the 6th of December, 1916, bound on a voyage

for the Port of Honolulu, in the Territory of Ha-

waii, with these appellees on board as third-class

passengers, and while on the said voyage and on the

high seas, on or about the 11th day of December,



1916, by reason of the narrow and confined space in

the hold of the said steamship where these appellees

were i^laced as such passengers, and by reason of

the unhealthy and imj)ure quarters so allotted to

them by the master and officers of said steamship,

they were compelled to go on deck. They had be-

come sick and ill by reason of the condition of the

quarters allotted to them, and while on the deck of

said steamship, Avithout any warning on the part of

the appellants or any of the officers of the said

steamship of any danger to their safety in going

upon the lower deck and during heavy weather, of

which the appellees were not aware, and because of

the failure on the part of the steamship to provide

ropes, safety apparatus and appliances for the use

of the appellees and other passengers to prevent

them from falling from the deck, and because the

deck at the time was slippery and unsafe, and that

a hea\y Avave at about half-past six o'clock in the

evening suddenly swept across the deck of the said

steamship, and the appellees were knocked down

upon the deck of the steamship by the force of that

wave and unable to prevent themselves from falling

because there was nothing to catch hold of, the alle-

gations in these libels are full and complete in this

respect and the appellees suffered and sustained the

following injuries

:

Uto Yenobi suffered a fracture of metatarsal bone

of the right foot, and the appellee Omito Itokazu suf-

fered a compound fracture of the tibia of her right

leg and was otherwise bruised and injured.



The libels also allege that the wounds and in-

juries occasioned to the appellees were caused by the

negligent acts of the owners of the steamship in not

supplying ropes, safety apparatus, hand railings or

other appliances to i)revent the appellees from fall-

ing dowTi upon the lower deck of said steamship, and

because of the want of due care on the part of the

master and officers of said steamship in not warning

either of these appellees at the time, or before, that

it was dangerous and unsafe to go on the deck of

the steamship where they sustained their injuries,

and also alleged the failure to place sand or other

substances upon that deck where the appellees went

because of the slippery and unsafe condition of said

deck.

It was also alleged in the libels that after the ap-

pellees received their injuries they were taken down

in the same quarters, to-wit : in the hold of the steam-

ship, and through friends on the steamship, the phy-

sician and surgeon employed on the steamship was

notified of the injuries to both appellees, and that

the physician refused and neglected to give either

appellees any medical treatment or care, and neither

did the captain of the steamship, or any of the of-

ficers, care for or attend either of these appellees.

The two suits were tried together, and after due con-

sideration by the presiding Judge of the District

Court, and on the 15th of June, 1917, he awarded

damages to Uto Yenobi in the sum of $1200.00 and

to Omito Itokazu the sum of $2,000.00, together with

costs, and afterwards decrees were entered up, and



it is on appeal from these decrees that this case

comes before this Honorable Court, and not as stated

on page 1 of the appellants' brief, that the case comes

before this Honorable Court on appeal from two cer-

tain judgments rendered against the appellants in

the above entitled matters by the District Court.

The appellants in their brief treat this case as if

the appeals were from judgments rendered in a court

of law, and not in a court of admiralty. On page 6

of the appellants' brief, under the head of the pre-

cise question, it is stated

:

"The precise question involved is whether the
appellants were guilty of negligence in allow-

ing the appellees to go on deck under the condi-

tions then existing, and whether in case appel-

lants were so negligent the appellees were guilty

of contributory negligence and their recovery in

this suit thereby barred."

The questions involved in this case are not as

stated by the appellants, because the trial judge in

his findings and in the decrees entered up herein

found that all of the material allegations set out in

the libels filed in the suits were true, and the e\i-

dence sustains these findings beyond question. The

appellees were passengers for hire and reward on

board this steamship, and under the contract with

the steamship they Avere entitled to be carried safely

and without injury from the Port of Kobe to the Port

of Honolulu, and it was implied from these contracts

of carriage that the steamship would supply these

passengers, the appellees, with such food and other



6

accommodation as would be necessary for their

healtli and comfort upon the voyage, and if the car-

rier, under such circumstances, as it did in these

cases, failed in its duty and in this respect so as to

cause suffering or sickness or serious injury of any

kind to these passengers, then the vessel is liable

in rem in a suit for the breach of its marine contract.

The appellants in their brief on page 2 state:

"Each suit is nominated 'Suit for Damages
for breach of Marine Contract for not carry-

ing passengers safely and for expenses, main-
tenance, etc'

"

The suits were not only nominated as stated by

the appellants in their brief on page 2, but the appel-

lees by their libel brought these suits to recover

damages for the breach of the marine contract en-

tered into between the carrier by water and these

passengers,and the obligations arising therefrom and

what was implied from the said contract as hereinbe-

fore set out and for the failure on the part of the

master of said steamship and the officers thereof to

properly care for these passengers after they re-

ceived the injuries as set out in the libels and sus-

tained by the evidence adduced.

It is submitted that the law is settled that an ac-

tion in Rem mil lie against the steamship for the

breach of the marine contract for not carrying a pas-

senger safely and Avithout injury. Benedict's Ad-

miralty, 3rd Ed., Sec. 309. Re David Evans, 187

Fed., at page 777. And in this connection, "passen-

gers who purchase second-class tickets are entitled



to second class accommodations, and if they are fur-

nished badly ventilated and noisome steerage ac-

commodations and poor and improper food, they

may recover in damages from the owner of the ves-

sel for breach of contract." Pacific Whaling Co. i;.

Grismore, 117 Fed. 68, 54 C. C. A. 454, afBrming the

Valencia, 110 Fed. 221.

These appellees, became sick and injured by rea-

son of the badly-ventilated quarters in which they

were placed like a lot of animals,and became sick and

ill by reason thereof, and they had a right to go onto

the lower deck of this steamship, and it became and

was the bounden duty of the officers and those in

charge of the steerage quarters to warn the appel-

lees that it was unsafe to go on deck at that time.

There is no evidence to support the argument made

on page 16 of appellants' brief wherein they contend

"still more likely is this to be true in the case of Jap-

anese passengers of this class, who insist upon car-

rying with them Japanese foodstuff whose fragrance

is far from being appreciated at least by the olfac-

tories of the occidental."

II.

The findings and decrees of the trial court are

fully sustained by the evidence adduced upon the

hearing, as will be hereafter pointed out, and the

findings and decrees should not be reversed on ap-

peal or disturbed unless clearly against the weight

of evidence.



8

"The rule is well settled in courts of admir-
alty that the decision of the trial court which
heard the witnesses on questions of fact will not
be disturbed by an Appellate Court unless

clearly against the Aveight of evidence."

The J. G. Gilchrist, 183 Federal Eeporter 105,

105 C. C. A. 397, affirming decree of D. C,
173 Federal Reporter 666.

"On appeals in Admiralty when questions of

fact are dependent upon conflicting evidence the

decision of the District Judge who heard and
saw the witnesses Avill not be reversed unless

clearly against the evidence."

The Bailey Gatzert, 179 Federal Reporter 44.

102 C. C.'A. 612, affirming (D. C. 1907) 170
Federal Reporter 101.

THE INJURIES RECEIVED.

Counsel for the appellant on pages 6, 7, 8, 9, 10,

11, 12, 13, 14 and 15 of their brief at some length en-

deavor to make light of the injuries sustained by

these appellees, but the record discloses that they

were both seriously injured. Omito Itokazu was ad-

mitted to the Queen's Hospital in Honolulu on the

18th day of December, 1916, and was discharged

from the hospital on the 7th of March, A. D. 1917.

Uto Yenobi was admitted to the Queen's Hospital

on the 18th day of December, A. D. 1916, and was

discharged from the hospital on the 21st of Febru-

ary, A. D. 1917. Dr. L. E. Hooj^er, who was and is

a wholly disinterested witness for the libelants, tes-

tified at the trial as follows (Tr., pp. 427, 428) :

"Q. Did you have any services to perform rel-

ative to the immigrants that were brought to



the station from the Korea Mam, which arrived

here that day? A. I did.

"Q. State whether or not the libellants in this

case, the two ladies sitting here, were among
those brought to your station, brought to your

attention. A. I saw them first at the Queen's

Hospital.
"Q. When did you first see them at the

Queen's Hospital? A. I saw them on the morn-
ing of December 18th, sometime I think it was
in the morning.

"Q. Now, Doctor, I will ask you to state, did

you examine these patients at that time, these

libellants at that time? A. Yes, sir.

"Q. Upon your examination of the one an-

swering to the name of Omito Ishihara, state

what you found upon your examination. A.

Well, she had a compound fracture of the right

tibia.

"Q. How did you discover this fracture ; what
examination did you make, in other words? A.

I just looked at her leg and took an X-ray pic-

ture and saw the position of the bone.

"Q. State whether or not this fracture was
discovered prior to the taking of the X-ray.

A. Yes.
"Q. Did you make any examination further

than you have stated; it was perfectly obvious

from observation? A. You could move the ends
of the bone around and get a crepitus and see

all the symptoms of a fracture."

The X-ray picture Avas produced and introduced in

evidence on behalf of the libellants. Clearly and

unmistakably this appellee had sustained a com-

pound fracture of the right tibia, and the doctor fur-

ther testified (Tr., p. 428) :

"Q. State whether or not this fracture was
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discovered prior to the taking of the X-ray. A.

Yes."

And also (Tr., p. 429) :

"Q. And what treatment was given to her?

A. Well, she was admitted on the 18th of De-

cember ; she had an open wound which had to be

dressed, and I had it put in a pillow splint so

that we could dress it daily, and on the 27th of

December the wound had healed, so we put on a
plaster cast.

"Q. How long did it remain on, the plaster

cast? A. It was taken off on the 21st of Feb-

ruary.
"Q. State, Doctor, what condition this in-

jured leg of the libellant was in when she reach-

ed the hospital, as to whether it was dressed or

otherAvise. A. There was no dressing on it

when I saw it."

The doctor further testified with reference to the

appellee Uto Yenobi, otherwise called Uto Yamagu-

suku, as follows (Tr., p. 430) :

"Q. Did you examine the libellant Uto Ya-
magusuku? A. I did.

"Q. When and where? A. The same day at

the Queen's Hospital, December 18.

"Q. What examination did you make of her?

A. I examined her foot and had her sent to a
ward and Ave took an X-ray picture in the after-

noon but could not find any fracture.
''Q. What did you find? A. The foot was

swollen, red, tender and very painful to the

touch, and she had fever.

"Q. How long was she treated at the hospi-

tal? A. She was discharged on the 21st of Feb-

ruary.
"Q. What treatment did you give her? A. I
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gave her first a rest in bed with hot applications

to the foot, and on the 5th of January I put (Tr.,

p. 431) on a light cast and got her up in a bal-

cony chair.

"Q. What was the character of the cast you
put on? A. Plaster paris.

"Q. How long was she treated in that man-
ner? A. It was taken off on the 3rd of Feb-
ruary.

"Q. And when did you say it was put on? A.
On the 5th of January.

"Q. Did you have with you any X-ray picture

or pictures of her foot taken at the time? A.
Yes, I have all the pictures here that Avere

taken."

The plates were then produced and offered and re-

ceived in evidence.

The evidence of both of these libellants corrob-

orate this testimony in every detail, and they also

testified that they had not fully recovered from their

injuries at the time of the trial in these suits. It is

idle for counsel to contend that these injuries were

not serious, and that the damages awarded in each

case were excessive. The pain, suffering and incon-

venience and the injuries sustained, and the want of

care on the part of the master of the steamship, as

well as the surgeon, must be taken into considera-

tion, and also the fact that they were passengers on

this steamship for hire and reward, and that they

arrived in a foreign port alone and friendless, and

without means, in the condition as stated by the wit-

ness. Dr. L. E. Hooper, by reason of the violation of

the marine contract and duty cast upon these appel-

lants, and Avithout any fault on their part. The dam-
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ages are clearly not excessive taking into considera-

tion all of the snrrounding facts and circumstances.

And in this connection that they were obliged to

employ counsel in order to bring these suits, and

unless there was a recovery had in the cases these

appellees would be wholly unable to pay counsel for

their services. The decisions of the Federal Courts

are to the effect that the damages must be so grossly

disproportionate to the damages proved as to indi-

cate passion or prejudice or an abuse of the Court's

discretion.

"The measure of damages recoverable is such
sum as will compensate the injured person for

the injuries which are the approximate result of

the wrongful act and inchides all compensation
for all i^ast or reasonably certain prospective

future pain and suffering, mental and physical,

loss of time and impairment of earning capacity,

reasonable and necessary."

Cur. Law, Vol. 15, p. 1275.

Amann v. Chicago Consol. Tract. Co., 93 Me.
373.

"The verdict for $2500 for the crushing of foot

necessitating amputation of the second toe held

not so excessive as to justify interference by the

Circuit Court of Appeals."
Panama R. Co. v. Bosse, 239 Fed. 303, C. C. A.

291.

The award of $2000 for injury to foot and leg held

not excessive in Bayles vs. Savey Hotel Co., 12G !N".

W. 808.

Three Thousand Dollars for severe injury to ankle

held not excessive in Keane vs. Seattle, 104 Pac. 819.
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It is claimed that it was the special duty of the

master and officers of this steamship in respect to

these female passengers they stood in loco parentis

as to them while on the voyage, and yet the master

at no time after these appellees received their in-

juries visited them or took any interest in them, and

it was the duty of the carrier to extend such aid and

protection to these appellees as their condition re-

quired, and as to one of them, to-wit: Uto Yenobi,

the ship's surgeon paid but little attention to her,

and as to the other appellee, he did not treat her for

a compound fracture of the right tibia, from which

she was suffering, and as described by Dr. L. E.

Hooper, a Avitness for the libellants. (Tr., p. 427.)

"Q. Upon your examination of the one an-

swering to the name of Omito Ishihara (mean-
ing the appellee, Omito Itokazu) state what you
found upon examination. A. Well, she had a
compound fracture of the right tibia. (Tr., p.

428.)

It is clear that the master of the steamship at no

time did an3i;hing towards the care and health of

either of these appellees on this voyage after they

were injured, and it is well settled that it is the duty

of the master of a vessel to look out for the care and

health of his crew and when a seaman is ill, with no

physician on board, to procure for him intelligent

medical treatment as soon as possible, and if neces-

sary, send him to a hospital, whether requested or

not, and his duty towards injured passengers is

higher in that regard, and if it be his duty to look
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out for the care and health of his crew, on principle,

it is equally his duty to look out for female passen-

gers towards whom he stands in loco j)arentis. The

M. E. Luckenbach, 174 Fed. 265. Decree affirmed

(1910) 178 Fed. 1004, 101 C. C. A. 663. And this

must all be taken into consideration in determining

the question as to whether or not the damages in

either of these cases was excessive. 2nd Hutchin-

son's Carriers, 3rd Ed., Sees. 1162-1163, and cases

there cited.

III.

It is submitted that under the evidence adduced

on the hearings in these suits, and the undisputed

testimony discloses that at the time these appellees

sustained the injuries set out in the libels, the sea

Avas rough and the waves Avere dashing over the

lower deck upon which they Avere standing, and it

Avas also raining and the deck was also Avet and slip-

pery. Tisho Adkaru, a Avitness for the libelants, on

the trial testified as follows in this connection

:

"Q. Now, Avhere Avere those women Avith rela-

tion to the cargo hatch, on your side of it or on
the opposite side of it? A. They AA^ere standing
near the hatch.

"Q. Were they standing betAveen the house of

the Avomen's quarters and the hatch? A. Yes.
"Q. NoAv, Avhen the waves struck them, Avhich

Avay did it carry them? A. To left side.

"Q. To the left side of the ship, facing Avhich

way? A. Facing to forward.
"Q. Kow, you have said that the deck on that

day was wet and slippery, is that correct? A.
That is true.
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"Q. How do you know that? A. Because I

knew it. I went to toilet and I knew tlie deck
was wet and slippery.

"Q. Do joii knoAv what made it wet and slip-

pery? A. What do you mean?
"Q. Do you know what made it slippery ; was

it rain or sea waves? A. Waves and rain.

"Q. Enough sea water would come along to

make it run along the deck so that you could see

the water running along the deck? A. Yes."
Tr., pp. 324-325.

"Q. Now, that wave—^you say that wave came
over and the women fell; did you see that one
come over? A. Yes, I saw it. At that time it

was a great big wave.
"Q. How high? A. Why, it seemed to me it

was over six feet high.

"Q. Six feet high where, above the deck or
above the top of the rail? A. Six feet above
the deck.

"Q. Do I understand you to mean that there
was solid water six feet high or spray six feet

high? A. Wave.
"Q. Meaningsolidwater or spray? A. Wave,

solid water."
Tr., p. 326.

"Q. Did you have to hold to—hold onto any-
thing as you walked from one place to another,
to catch onto anything? A. No, there was
nothing to hold on, so I walked without catching
anything."

Tr., p. 332.

It seems unnecessary to further quote evidence as

to the state of the weather, as to the deck being slip-

pery, that no sand or other substance was placed

thereon, and that there was nothing to catch hold of,

so that the libellants upon the trial have established

by a preponderance of the evidence that the weather
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was bad, tliat the deck was slippery, that there was

nothing to catch hold of, and therefore the duty was

cast npon the master of the vessel to keep these pas-

sengers under deck.

"So in bad weather, it is the duty of the mas-
ter to keep the passengers under deck and if he
requires them during such weather to go on
deck for food when the vessel is pitching and
throwing water over the deck the owners will be
liable for an injury to a passenger caused by
being thrown down by a wave."

2nd Hutchinson's Carriers, 3rd Ed., p. 1357.

The Princess Irene, 139 Fed. 810.

These passengers were forced to go upon deck be-

cause of the ill-ventilated quarters in which they

were placed and which Avas allotted to them. They

had become sick and ill, and the trial court found

that they received no warning not to go upon deck

;

a duty was cast upon the master under the obliga-

tions of this marine contract and it is implied from

this contract that the master, under such circum-

stances, either by himself or his officers, that he

should have kept these Japanese under deck or to

have allowed them to have gone upon the upper deck

of this steamship where they would have been safe

and free from danger.

NEGLIGENCE CLEARLY PROVEN ON THE
PART OF THE APPELLANTS.

The record discloses negligence and a violation of

duty on the part of the master of this steamship in

not keeping these passengers under deck, in not sup-
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plying proper apparatus on the lower deck for them

to take hold of in case of approaching danger, and

because of the wet and slippery condition of the

deck, in not setting aside some part of the ship higher

up than the lower deck where these j^assengers could

go, and endeavor to recover from their sickness

caused by their confinement in quarters which the

trial court found to be narrow, confined, ill-venti-

lated and only fit for animals to be placed in, and

the maxim or rather phrase of "res ipsa loquitur^'

clearly applies, because there was contractural rela-

tions between these passengers and the steamship,

and the happening of the accident and the injuries

sustained by these appellees raises a presumption of

negligence against the carrier.

''The happening of an accident to a passenger
during the course of his transportation raises a
presumption of negligence against the carrier."

Southern Pac. Co. i\ Haven, 144 Fed. 348, 75
C. C. A. 350 (N. J., 1906).

North Jersey St. R. Co. v. Purely, 142 Fed.

955, 74 C. C. A. 125 (Tex., 1902).
Texas d P. Ry. Co. v. Gardner, 114 Fed. 186,

52 C. C. A. 142.

" (U. S. C. C. A.) On an accident to a passen-
ger he being in the exercise of due care the bur-

den rests on the carrier to show that its whole
duty was performed and that the injury was
unavoidable by human foresight."

Midland Valley Ry. Co. v. Conner, 217 Fed.
956, 133 C. C. A. 638.

"Evidence held sufficient to raise a presump-
tion of negligence and place the burden of proof
upon defendant."

Lee Line Steamers vs. Robinson, 218 Fed. 559,
134 C. C. A. 287.
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We have in this case on the part of the appellees

established a marine contract between them and the

libellants, that the duty was cast upon the master

under that contract to care for these female passen-

gers and that a higher than ordinary duty was cast

upon him towards these female passengers, and that

he should have kept them below deck and that the

appliances for safety and comfort on this steamship

were entirely lacking and had not been provided, and

that no effort was made, before allowing these pas-

sengers to go upon the lower deck, to place sand or

some other substance on the wet and slippery deck

where they were allowed to go unaccompanied, and

this, coupled with the happening of the accident, con-

stitutes negligence and a violation of the marine

contract entered into between the carrier and the

passenger, and there is a preponderance of evidence

in this record which supports the findings of the trial

judge and the decrees that were made and entered up

herein.

There is no evidence of contributory negligence in

this case, and contributory negligence is defined as

that class of negligence without which the accident

would not have happened. The mere fact that these

appellees, going up on the lower deck of this steam-

shij), being forced to go there, without knowledge of

the dangerous state of the weather, and in view of

all the other facts in the case, is not contributory

negligence, as is contended by counsel for the appel-

lants in their brief. The master should have kept
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them under deck owing to the state of the weather,

as disclosed by the evidence.

It is further submitted that the evidence does not

warrant the finding that the ship's doctor was a

competent surgeon and physician and that the ap-

pellants fulfilled their duty in that regard when they

placed on board of this steamship Dr. F. M. Hillyer,

to whom they paid $60 a month as a member of the

crew, and who was under the command of the master

of the steamship, and who resigned at Yokohama on

the home trip in December, 1916, or January, 1917.

"Q. And you served continuously on the
Korea up to and including the voyage in Decem-
ber? A. I resigned at Yokohama on the home
trip and my resignation took effect in San Fran-
cisco four or five days after we had been there.

I forget the exact date.

"Q. That is, you made one more round trip

with the vessel after the trip of the accident?
A. Yes; the accident occurred on No. 1, and I

made the trip on voyage No. 2."

Tr., p. 489.

The appellants contend, as a matter of law, that

the ship was not liable for a mistake or even for the

negligence of its surgeon, provided due diligence was

used in the selection and employment of the surgeon.

We are aware of the decisions of some of the courts

which hold this to be the law, but it is passing

strange that under an Act of Congress, these passen-

ger ships are required to have on board a competent

surgeon and, if he is negligent and guilty of mal-

practice, the carrier can escape liability by establish-
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ing that at the time they employed him he was a

competent physician, and it appears to us that the

doctrine is not sound and is unfair to the passenger,

and especially upon these ocean voyages where large

fares are collected by these common carriers upon

the high seas for hire and reward, and the passenger

has a right to expect that if he becomes sick and ill

through injuries received on the voyage, by or

through the negligence of the carrier, the master or

officers of the vessel, he shall at least have skillful

treatment and due care, and the evidence of the in-

competency of this physician can be gathered and

arrived at and was arrived at by the trial court, who

came to the conclusion that he was incompetent by

reason of his diagnosis and treatment of these in-

jured passengers. Whether this is so or not, the

master cannot escape, and a passenger on the vessel

injured while on the voyage, wdthout his fault,

through the negligence of the officers, is entitled to

no less care from the ship than a seaman, and its

duty is not fulfilled by giving him such care as an

ordinary unskilled person could afford him. North-

ern Pac. Co. V. Nester, 1.38 Fed. 383, 70 C. C. A. 523.

And aside from the question as to whether or not

the carrier is liable for the negligence or malprac-

tice of the physician it places on board, it cannot

escape the duty cast upon it by giving him such care

as an ordinary unskilled person could afford him.

And the evidence in this case shows that neither the

master nor officers did anything to care for these in-

jured passengers, injured by and through the negli-
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gence of the master and officers of the vessel on the

voyage on the high seas, and for this the steamship

is liable, and the trial court had the right to take

this into consideration in awarding the damages in

these cases. We cannot yet see the strength of the

reasoning, nor the soundness of the law which allows

these great corporations to escape liability for the

negligence and malpractice of the physicians and

doctors they place on board their steamships when

they show that at the time they hired them they were

competent. The lives, safety and health of the pas-

sengers are in the keeping of these common carriers

from the time the vessel leaves the port of departure

until she arrives at her destination, and the atten-

tion of this Honorable Appellate Court is especially

called to the size of this steamship "Korea Maru,"

and that she carried freight and passengers and the

mails from Japan to the United States, and that the

profits, navigated and controlled as she is by Japan-

ese officers and a crew of Japanese, must indeed be

large. Both of these libellants, now appellees, paid

to this common carrier the sum of 55 yen for their

passage from Kobe to Honolulu. (Tr., p. 25.) Ad-

mitted in the answer of the claimant. And they had

a right to be placed in quarters where they would

not become sick and ill, and they had a right to ex-

pect that they should be Avarned of approaching

danger, which they were not, and hence they suf-

fered the injuries for which the trial court held they

were entitled to damages in the sum of $1200 and

$2000, and unless this is grossly excessive, it is sub-
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mitted this Appellate Court should not alter, and es-

pecially in view of all of the surrounding facts and

circumstances established by the evidence adduced

upon the hearing in these suits.

It is submitted the appellees have established ( 1

)

the marine contract; (2) the breach of the contract;

and that the defense have not established that any

warning was given to the appellees before they ven-

tured upon deck, and that the contention that no

warning was required, as contended for on page 47

of the appellants' brief, is not a correct statement of

the law, and especially under the evidence adduced

in this case. Taking into consideration that both of

these appellees were poor Japanese unaccustomed to

travel, and were forced and compelled to go on deck

where they sustained the injuries complained of

without any negligence on their part, and we con-

tend that there is a presumption of negligence and

that it arises in this case because of the happening

of the accident and because of the failure of the ap-

pellants to use due and proper care for and towards

these passengers, and for all the reasons hereinbe-

fore stated, and that neither of these passengers as-

sumed the usual risks of travel, and such other risks

as passengers voluntarily incur are not applicable in

this case, and that the fourth contention on page 59 of

the appellants' brief is not supported by the law or

the evidence adduced in the case, and lastly, that

there was no contributory negligence on the part of

these appellees so as to defeat their right to recover

in a court of admiralty.
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Ajoain, it is contended that the appellees were en-

titled to be carried from Kobe to Honolulu safely;

that they did not know it was dangerous to go on

deck; the steerage steward in whose immediate

charge they were knew it was dangerous for them to

go on deck; he did not warn them that it was dan-

gerous or unsafe ; and the master, through this stew-

ard, did not fulfill his duty and keep them below deck

in view of the state of the weather, and that they

were injured without fault on their part. The Prin-

cess Irene, 139 Fed. 810. Affirmed, 151 Fed. 17.

"The carrier owes to the passenger the duty
of i^rotection during transportation. This duty
involves warning of danger so far as such Avarn-

ing might enable the passenger to protect him-
self against an injury which might be antici-

pated in the exercise of a high degree of care
and foresight. And the carrier will be liable

for an injury which might have been avoided if

due warning had been given."

6 Cyc. 600, and cases therein cited.

It is further submitted that courts of admiralty

follow courts in equity and determine a case on

equitable principles, and it is neA^er made a point of

pleading Avhether the case rests on contract or not.

California Atl. S. S. Co. vs. Central Door d Lumher

Co., Fed. Cases 1555.

On the question of the degree of care required, the

following cases are cited:

Northern Commercial Co. v. Nestor, 138 Fed. 383,

wherein it was laid doAvn that a carrier of passen-

gers by water is bound to exercise the utmost dili-
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gence and care in maintaining order on its vessels

and to protect its passengers against injury by the

careless use of firearms or other violence from what-

ever source arising which could reasonably have been

anticipated in view of all existing circumstances,

and the number and character of persons on board,

and where officers permitted passengers to dis-

charge firearms on board in a reckless manner the

owner is liable to a passenger injured thereby with-

out his fault or negligence.

A passenger on the vessel injured while on the

voyage without his fault through the negligence of

the officers is entitled to no less care from the ship

than a seaman, and its duty is not fulfilled by giv-

ing him such care as an ordinary unskilled person

would have afforded him.

Degree of Care. Ladd v. Foster, 31 Fed. 827.

Ramjak v. Austrian American Steamship Co.,

Ltd., 186 Fed. 417.

The Annie L, Vansciver, 161 Fed. 640.

Chicago and S. H. S. d S. Co. v. Lynch, 201

Fed. 70.

The Columbia, 218 Fed. 634.

Campaigne General Transatlantique vs.

Bump, 234 Fed. 52.

Duty Towards Sick Passengers. Discussed

in 201 Fed. 70.

The general principles Avhich are applicable in re-

spect to the rights, duties, obligations and liabilities

of carriers of passengers apply as well by water as
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to carriers by land. The obligations of these marine

contracts as hereinbefore set out between these ap-

pellees and the appellants consists in their binding

force on the master and owners of this steamship

who made them. The laws in existence when the

contracts were made are referred to in the contracts

and form a part of them as the measure of the obli-

gation to perform them, by the master and owners

of this steamship, and the steamship and the rights

acquired by the appellees. There can be no other

standard by which to ascertain the extent of either,

either than that which the terms of the contracts in-

dicate according to the settled meaning, for when

the contracts were executed, the law defined the

duties and the rights, and it compels the master and

owTier of the steamship and the steamship to perform

their part of the contract and gives the right to the

passengers to enforce the performance by the reme-

dies in force. It is as much a part of the contract

that the steamship shall carry the passengers safely

as it is that the passengers shall conduct themselves

properly while on board the steamship. Counsel for

the appellants in their brief have treated these cases

as actions at law, and their contentions are not suj^-

ported by the evidence, and the law cited is inappli-

cable, even assuming these cases were tried in a

court of law. "And the court of admiralty is not a

court of general equity, nor has it the characteristic

powers of a court of equity, but it is hound by its

nature and constitution to determine the cases sub-

mitted to it to its cognizance upon equitable princi-
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pies and according to the rules of natural justice."

Benedict's Admiralty, 3rd Ed., Sc. 329 ; The Harriet

1 W. Eob. 192, The Jacob 4 Rob. 250, The Nelson 6

Rob. 227, The Juliana 2d Dod. 521 ; Andrews v. Essex

Fire and Marine Ins. Co., 3 Mason 316. "When ques-

tions of fact in admiralty cases are dependent upon

conflicting testimony, District Judge's decision held

not to be reversed unless clearly against the weight

of the evidence."

The Hardy, 229 Fed. 985, 144 C. C. A. 267.

We respectfully contend that the decrees entered

up in these cases and the findings therein made are

supported by the evidence and that there was negli-

gence and gross negligence shown on the part of this

common carrier by water, and thej^ violated their

duty in allowing these passengers to go on deck, that

is, the lower deck of the steamship, unaccompanied,

in such bad and rough weather as was disclosed by

the evidence, and it is submitted that the damages

are not excessive and that these decrees should be

upheld and the findings of the trial court sustained.

Respectfully submitted,

Geo. a. Davis^

Chas. '^ Davis^

Counsel for Appellees.

Dated at Honolulu, this 18th day of April, 1918.


